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In conclusion
 With the shifts occurring in grain sales, it is likely that questions 
will be raised as to which sales will receive a new income tax basis; 
the pressure to qualify for a new basis at death will mount inasmuch 
as the grain usually has a zero value for cash method taxpayers.
END NOTES
 1  I.R.C. §1014(a)(1).  The three exceptions are listed in I.R.C. § 
1014(a)2), (a)(3), (a)(4).
 2  I.R.C. § 691(a)(1).
 3  Rev. Rul. 64-289, 1964-2 C.B. 173. See Davison v. United 
States, 292 F.2d 937 (Ct. Cl.), cert. denied, 368 U.S. 939 (1961). 
See also Estate of Gavin v. United States, 113 F.3d 802 (8th Cir. 
1997) (no mention of whether lease was material participation or 
non-material participation in nature).
 4  Rev. Rul. 78-32, 1978-1 C.B. 198; Ltr. Rul. 9023012, March 
6, 1990 (death before mortgage commitment obtained).
 5 Estate of Napolitano v. Comm’r, T.C. Memo. 1992-316. 
 6  Ltr. Rul. 200744001, July 18, 2007. See Harl, “When Does a 
Pre-death Sale Not Produce Income in Respect of Decedent?” 21 
Agric. L. Dig. 17 (2010).
 7  Estate of Peterson v. Comm’r, 74 T.C. 630(1980), aff’d, 667 
F.2d 675 (8th Cir. 1981).
 8  Of course, state regulators have a stake in all of this as well.
 9  See Holt v. United States, 97-2 U.S. Tax Cas. (CCH) ¶ 50,929 
(Fed. Cir. 1997) (installment notes received by married taxpayers 
on sale of community property were income-in-respect-of-decedent 
and not entitled to new basis at death). 
 In one case, the  buyer would not accept title  unless clouds 
on title were cured or a purchase price adjustment was made; 
the item was not income-in-respect-of-decedent.5 In another, a 
gas pipeline was discovered and caused a delay in closing as the 
resulting issues were resolved.6   
 In one of the  few cases involving farm property (feeder calves), 
a sales contract entered into before death  required that the  calves 
be heavier in weight  than proved to be the case; however, the 
estate proceeded to return the calves to the feedlots and the 
calves, weeks later, met the contract specifications. The significant 
economic contributions by the estate in increasing the weights of 
the animals were sufficient for the animals to meet the contract 
terms.7 
Sale of grain 
 There have been relatively few litigated cases involving grain 
sales. The general belief has been that grain sales after death 
produce income-in-respect-of-decedent. However, in recent years 
some grain sales have taken on a different character where the 
grain is deposited at the grain elevator or other buyer’s facilities 
with the understanding that the seller could initiate the sale later 
as the price settles at an  acceptable level (if it does). The grain, 
residing in the buyer’s storage facilities, may still be owned by the 
seller at the time of seller’s death or the buyer may have assumed 
possession of the grain but the seller still has not been paid. In 
that case, the seller has the dominant stake in the grain with the 
grain still unsold.8
Installment sales
 Installment contracts or notes may also create income-in-
respect-of-decedent.9 




 DISMISSAL. The debtor was a trust which the trust principal 
characterized as a business trust; however, the court declined to 
rule on whether the debtor qualified for Chapter 12 because other 
issues resulted in the same outcome as if the debtor was ineligible 
for Chapter 12. The trustee filed a motion to dismiss the Chapter 
12 case for several other reasons: (1) the plan was untimely filed, 
(2) the debtor failed to answer questions from the trustee at the 
meeting of creditors, and (3) the court had already granted the 
debtor’s landlord relief from the automatic stay to terminate the 
debtor’s lease which was the most important asset held by the 
debtor. Section 1208 provides that the court may dismiss a chapter 
12 case for “cause”: “(c) On request of a party in interest, and 
after notice and a hearing, the court may dismiss a case under this 
chapter for cause, including —(1) unreasonable delay, or gross 
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mismanagement, by the debtor that is prejudicial to creditors; . . . 
(3) failure to file a plan timely under section 1221 of this title; . . . 
and (9) continuing loss to or diminution of the estate and absence of 
a reasonable likelihood of rehabilitation . . ..” Section 1221 provides 
“The debtor shall file a plan not later than 90 days after the order 
for relief under this chapter, except that the court may extend such 
period if the need for an extension is attributable to circumstances 
for which the debtor should not justly be held accountable.” The 
court found that the debtor’s principal had suffered a head injury 
but noted that no request for an extension of time to file the plan 
was made. Thus, the court held that the debtor’s failure to timely 
file a plan or request an extension was grounds for dismissing the 
case. The debtor filed a plan in opposition to the trustee’s motion 
but the court held that the plan was completely insufficient to be 
considered a reviewable plan. Thus, the failure to file a meaningful 
plan was another reason to dismiss the case. The court found that 
the debtor’s principal’s refusal to answer questions from the trustee 
at the creditors’ meeting was not based on any right of the debtor 
and constituted unreasonable delay; thus, the court held that the case 
should be dismissed for unreasonable delay. Finally, the court found 
Acquired from a Decedent, before January 17, 2012.  The estate 
requested an extension of time pursuant to Treas. Reg. § 301.9100-
3 to file the Form 8939 to make the I.R.C. § 1022 election and 
to allocate basis provided by I.R.C. § 1022 to eligible property 
transferred as a result of the decedent’s death. Notice 2011-66, 
2011-2 C.B. 184 section I.D.1, provides that the IRS will not grant 
extensions of time to file a Form 8939 and will not accept a Form 
8939 filed after the due date except in four limited circumstances 
provided in section I.D.2: “Fourth, an executor may apply for relief 
under § 301.9100-3 in the form of an extension of the time in which 
to file the Form 8939 (thus, making the Section 1022 election and 
the allocation of basis increase), which relief may be granted if 
the requirements of § 301.9100-3 are satisfied. The IRS granted an 
extension of time to file the election. Ltr. Rul. 201735015, May 
9, 2017.
 IRA. The decedent died after age 70 1/2 and owned an IRA 
which had the decedent’s estate named as the beneficiary. The IRS 
passed to the decedent’s residuary estate which was bequeathed 
to an inter vivos trust for the benefit of the surviving spouse. The 
remainder of the trust was to pass, upon the death of the surviving 
spouse, in part to a charity and the rest to the decedent and surviving 
spouse’s heirs. The estate obtained a state court order terminating 
the trust and distributing the trust assets to the surviving spouse. 
The IRS held that, because of the state court order, the IRA was 
received by the surviving spouse by inheritance and not as a 
beneficiary of the trust; therefore, the surviving spouse was eligible 
to roll over the IRA proceeds to an IRA in the spouse’s name 
without including the IRA proceeds in taxable income. Ltr. Rul. 
201736018, June 9, 2017.
 PORTABILITy. During their lifetimes, the decedent and 
predeceased spouse had made significant pre-death gifts from 
2003 through 2005. The spouse died in 2012 and the decedent 
died in 2013. The predeceased spouse’s estate filed an estate tax 
return reporting no estate tax liability and no taxable gifts, although 
the return did include the lifetime taxable gifts on the worksheet 
provided to calculate taxable gifts to be reported on the return. The 
predeceased spouse’s estate reported a deceased spousal unused 
exclusion (DSUE) of over $1 million. In November 2013, the 
IRS issued an initial Letter 627, Estate Tax Closing Document, 
to the predeceased spouse’s estate. The Letter 627 showed no 
estate tax liability for the estate. The Letter 627 also stated that 
the return had been accepted as filed and further stated: “[The 
Commissioner] will not reopen or examine this return unless . 
. . [notified] of changes to the return or there is: (1) evidence of 
fraud, malfeasance, collusion, concealment or misrepresentation 
of a material fact; (2) a clearly defined substantial error based upon 
established Internal Revenue Service position; or (3) a serious 
administrative error.” The decedent’s estate filed a timely estate 
return claiming the DSUE from the predeceased spouse’s estate. 
The decedent’s estate tax return also did not list any lifetime gifts. 
As part of an examination of the decedent’s estate in 2015, the 
IRS also examined the predeceased spouse’s estate tax return. 
The IRS redetermined the predeceased spouse’s DSUE based on 
inclusion in the estate of the lifetime gifts. The IRS then reduced the 
allowed DSUE for the decedent’s estate, resulting in a deficiency 
assessed against the decedent’s estate. The decedent’s estate argued 
that the lifetime gifts should not be included in either spouse’s 
estates but that argument was rejected for improper pleading in 
that the grant of relief from the automatic stay as to the landlord of 
property leased by the debtor removed the only significant asset in 
the case from the estate, making it impossible for the debtor to file 
and complete a confirmable plan. Thus, for all three reasons, the 
court ordered that the Chapter 12 case be dismissed. In re M.P.I. 
Ltd. Trust, 2017 Bankr. LEXIS 2313 (Bankr. D. Haw. 2017).
 ELIGIBILITy. The debtors, husband and wife, reside on 107 
acre property which was 75 percent covered by timber. The rest of 
the property was used for a residence and a cattle-raising activity. 
The debtors continually harvested wood for sale from the timber 
and included the revenue from the wood sales in farming income. 
A creditor challenged the eligibility of the debtors for Chapter 12, 
arguing that the timber activity was not farming and the income 
from the timber activity was not income from farming. Under 
Section  101(18)(A), to be deemed a family farmer, a debtor must 
receive more than 50% of his or her gross income for certain 
taxable periods preceding their chapter 12 filing from a “farming 
operation.” Under Section 101(21) “The term ‘farming operation’ 
includes farming, tillage of the soil, dairy farming, ranching, 
production or raising of crops, poultry or livestock, and production 
of poultry or livestock products in an unmanufactured state.” The 
court held that the timber operation was a farming operation in that 
the debtors actively and continuously managed, harvested and sold 
wood products from the land. The court noted that the activity was 
subject to the same risks inherent in farming due to weather and 
fire. In re Penick, 2017 Bankr. LEXIS 2422 (Bankr. E.D. ky. 
2017).
 PLAN. The debtors, husband and wife, reside on 107 acre 
property which was 75 percent covered by timber. The rest of the 
property was used for a residence and a cattle-raising activity. The 
debtors filed for Chapter 12 in February 2017 and submitted a plan 
for confirmation. Section 1225(a)(6) requires debtors to establish 
that they “will be able to make all payments under the plan and 
to comply with the plan.” The court found that the debtors failed 
to provide sufficient evidence to support the income and expenses 
projected under the plan. The debtors did not provide documentary 
evidence, such as a monthly budget, to identify the  income and 
expenses which showed that the plan was feasible. In addition, the 
pre-bankruptcy tax returns and current operating reports indicated 
that the debtors had diminishing income. The debtors admitted 
that their own projections indicated that they might not be able to 
make the Chapter 12 plan payments and personal expenses over 
the length of the plan. Although the debtors claimed   ownership of 
several cattle, no documentary evidence was presented to support 
that claim. The court held that the Chapter 12 was unconfirmable, 
granted a creditor’s motion for relief from the automatic stay and 
gave the debtors 14 days to convert to another bankruptcy chapter 
or face dismissal of their case. In re Penick, 2017 Bankr. LEXIS 
2422 (Bankr. E.D. ky. 2017).
 FEDERAL ESTATE
AND GIFT TAXATION
 ALLOCATION OF BASIS FOR DEATHS IN 2010. The 
decedent died in 2010 and the attorney hired by the executor failed 
to file a Form 8939, Allocation of Increase in Basis for Property 
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the petition. The decedent’s estate argued that the examination 
of the predeceased spouse’s estate tax return and adjustment of 
DSUE was improper because (1) the Letter 627 should be treated 
as a closing agreement, preventing further review; (2) the review 
of the predeceased spouse’s return was an improper second 
examination; (3) the adjustment of the DSUE was prohibited by 
I.R.C. § 2010(c)(5)(B); and (4) the adjustment of the DSUE was 
contrary to the congressional intent to permit portability and was 
“unconstitutional for lack of due process” because it overrode 
the statute of limitations on assessment established in section 
6501. The DSUE is the lesser of the basic exclusion amount or 
“the excess of (i) the applicable exclusion amount of the last such 
deceased spouse of such surviving spouse, over (ii) the amount 
with respect to which the tentative tax is determined under section 
2001(b)(1) on the estate of such deceased spouse.” I.R.C. § 2010(c)
(4). If the estate of the predeceased spouse elects portability, the 
later-deceased spouse’s estate can effectively reduce its taxable 
estate by the amount by which the basic exclusion exceeds the 
sum of predeceased spouse’s taxable estate and adjusted taxable 
gifts. I.R.C. §§ 2010(c)(5)(A), 2001(b)(1). I.R.C. § 2010(c)(5)(B) 
gives the IRS the power to examine the estate tax return of the 
predeceased spouse to determine the DSUE amount, regardless of 
whether the period of limitations on assessment has expired for the 
predeceased spouse’s estate. The court upheld the IRS reduction 
of the predeceased spouse’s DSUE carried to the decedent’s estate 
because (1) the Letter 627 was not a closing agreement because 
the predeceased spouse’s estate did not negotiate or accept the IRS 
letter; (2) no second examination took place because the IRS did 
not request any information from the precedeased spouse’s estate; 
(3) the adjustment of the DSUE was not prohibited by I.R.C. § 
2010(c)(5)(B) because the DSUE was involved with a transfer to 
the decedent’s estate; and (4) the statute of limitations under I.R.C. 
§ 6501 did not apply to adjustment of DSUE as to the decedent’s 
estate, although it prevented assessment of additional tax on the 
predeceased spouse’s estate. Estate of Sower v. Comm’r, 149 T.C. 
No. 11 (2017).
 The decedent died, survived by a spouse, on a date after the 
effective date of the amendment of I.R.C. § 2010(c), which provides 
for portability of a “deceased spousal unused exclusion” (DSUE) 
amount to a surviving spouse. The decedent’s estate did not file 
a timely Form 706 to make the portability election. The estate 
discovered its failure to elect portability after the due date for 
making the election. The estate represented that the value of the 
decedent’s gross estate was less than the basic exclusion amount in 
the year of the decedent’s death including any taxable gifts made 
by the decedent. The IRS granted the estate an extension of time 
to file Form 706 with the election. Note: The IRS has provided 
for a simplified method of obtaining an extension of time to file a 
portability election for small estates that are not normally subject 
to filing a Form 706. See Rev. Proc. 2017-34, 2017-1 C.B. 1282. 
Ltr. 201735002, May 22, 2017; Ltr. Rul. 201735006, May 1, 
2017; Ltr. Rul. 201735007, May 22, 2017; Ltr. Rul. 201735008, 
May 18, 2017; Ltr. Rul. 2017350010, May 30, 2017; Ltr. Rul. 
201735011, May 10, 2017; Ltr. Rul. 201735013, June 1, 2017; 
Ltr. Rul. 201735014, June 1, 2017; Ltr. Rul. 201735016, May 25, 
2017; Ltr. Rul. 201735018, May 22, 2017; Ltr. Rul. 201736010, 
May 3, 2017; Ltr. Rul. 201736011, June 22, 2017; Ltr. Rul. 
201736014, June 5, 2017.
FEDERAL INCOME 
TAXATION
 ACCOuNTING METHOD. The taxpayer was a calendar 
year domestic C corporation and a non-operating company 
serving as a holding company using the accrual method. The 
taxpayer filed a consolidated federal income tax return with 
its wholly owned subsidiary. The subsidiary was engaged in 
the trade or business of producing and providing products 
and services. The taxpayer changed the subsidiary’s method 
of accounting for capitalizing certain indirect and mixed 
service costs under I.R.C. § 263A on the advice of a CPA. The 
accounting method changes were made for the tax year pursuant 
to the automatic consent procedures of Rev. Proc. 2015-13, 
2015-1 C.B. 419 and Rev. Proc. 2016-29, 2016-2 C.B. 880. The 
taxpayer timely filed the original, completed Form 3115 for the 
subsidiary with its timely filed original consolidated federal 
income tax return implementing the requested change for the 
tax year. However, the taxpayer failed to file the duplicate copy 
of the Form 3115 with the appropriate office of the IRS no later 
than the date the taxpayer filed the original Form 3115, due to 
an error committed by a staff member of the taxpayer. The CPA 
submitted a request for an extension of time to file the duplicate 
of the taxpayer’s Form 3115. The IRS granted the extension 
of time to file the duplicate Form 3115. Ltr. Rul. 201736016, 
June 9, 2017.
 CHARITABLE DEDuCTIONS. The IRS has published 
information for employers who have adopted or may be 
considering adopting leave-based donation programs. Under 
leave-based donation programs, employees can elect to forgo 
vacation, sick, or personal leave in exchange for cash payments 
that the employer makes to charitable organizations described in 
I.R.C. § 170(c). The Notice provides guidance for income and 
employment tax purposes on the treatment of cash payments 
made by employers under leave-based donation programs 
for the relief of victims of Hurricane Harvey and Tropical 
Storm Harvey. The IRS will not assert that cash payments an 
employer makes to I.R.C. § 170(c) organizations in exchange 
for vacation, sick, or personal leave that its employees elect to 
forgo constitute gross income or wages of the employees if the 
payments are: (1) made to the I.R.C. § 170(c) organizations for 
the relief of victims of Hurricane Harvey and Tropical Storm 
Harvey; and (2) paid to the I.R.C. § 170(c) organizations before 
January 1, 2019. Similarly, the IRS will not assert that the 
opportunity to make such an election results in constructive 
receipt of gross income or wages for employees. Electing 
employees may not claim a charitable contribution deduction 
under I.R.C. § 170 with respect to the value of forgone leave 
excluded from compensation and wages. The IRS will not assert 
that an employer is permitted to deduct these cash payments 
exclusively under the rules of I.R.C. § 170 rather than the rules 
of I.R.C. § 162. Cash payments to which this guidance applies 
need not be included in Box 1, 3 (if applicable), or 5 of the 
Form W-2. Notice 2017-48, I.R.B. 2017-39.
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 COuRT AWARDS AND SETTLEMENTS. The taxpayer 
sued a former employer for racial discrimination, claiming that 
the taxpayer “suffered severe emotional distress and anxiety, 
with physical manifestations, including high blood pressure;” 
however, the petition did not demand any compensation for 
any physical injury or physical sickness. The parties settled the 
lawsuit and provided payments for attorneys’ fees, reimbursement 
of medical expenses, emotional distress and wages. The taxpayer 
omitted the payment for emotional distress from taxable income 
and the IRS assessed taxes on that amount.  I.R.C. § 104(a)(2) 
provides that damages (other than punitive damages) received 
on account of personal physical injuries or physical sickness 
may generally be excluded from gross income.  Emotional 
distress is not treated as a personal physical injury or physical 
sickness. However, damages for emotional distress attributable 
to a physical injury or physical sickness are excluded from gross 
income under I.R.C. § 104(a)(2) and Treas. Reg. § 1.104-1(c)(1). 
The taxpayer argued that the taxpayer suffered physical injury 
from the emotional distress in the form of high blood pressure 
and other “physical manifestations.” The court found that the 
taxpayer failed to show that any portion of the settlement was 
paid for physical injury or illness resulting from the alleged 
discrimination; therefore, the payment for emotional distress 
was taxable income. Collins v. Comm’r, T.C. Summary Op. 
2017-74.
 DEPENDENTS. The taxpayer was divorced and the divorce 
decree granted custody to the ex-spouse and provided that the 
taxpayer could claim the dependent deduction for the taxpayer’s 
child in odd-numbered tax years. However, in 2013, the child 
spent less than one-half of the year living with the taxpayer and 
the ex-spouse claimed the child as a dependent. thus, the IRS 
disallowed the dependency deduction for the child to the taxpayer 
who did not include a Form 8332, Release/Revocation of Release 
of Claim to Exemption for Child by Custodial Parent, or any other 
written release with the 2013 return. I.R.C. § 152(e)(2) allows 
the noncustodial parent to claim the dependency exemption 
deduction for the child if two conditions are met: (1) the custodial 
parent signs a “written declaration (in such manner and form 
as * * * [the Commissioner] may by regulations prescribe)”, 
stating that he or she will not claim such child as a dependent for 
the year in issue and (2) the noncustodial parent attaches such 
written declaration to his or her return.” The court held that the 
divorce decree was insufficient to provide the written declaration 
required by I.R.C. § 152(e)(2); therefore, the taxpayer was not 
entitled to the dependency deduction. Seeliger v. Comm’r, T.C. 
Memo. 2017-175.
 DISASTER LOSSES. On August 25, 2017, the President 
determined that certain areas in Texas were eligible for assistance 
from the government under the Disaster Relief and Emergency 
Assistance Act (42 U.S.C. § 5121) as a result of Hurricane 
Harvey which began on August 23, 2017. FEMA-4332-DR. On 
August 27, 2017, the President determined that certain areas in 
Idaho were eligible for assistance from the government under 
the Act as a result of flooding which began on May 6, 2017. 
FEMA-4333-DR. On August 16, 2017, the President determined 
that certain areas in Vermont were eligible for assistance from 
the government under the Act as a result of severe storms and 
flooding which began on June 29, 2017. FEMA-4330-DR. On 
August 18, 2017, the President determined that certain areas in 
West Virginia were eligible for assistance from the government 
under the Act as a result of severe storms and flooding which 
began on July 28, 2017. FEMA-4331-DR. On August 27, 2017, 
the President determined that certain areas in Iowa were eligible 
for assistance from the government under the Act as a result of 
severe storms and flooding which began on July 19, 2017. FEMA-
4334-DR. Accordingly, taxpayers in these areas may deduct the 
losses on their 2017 or 2016 federal income tax returns. See I.R.C. 
§ 165(i).
 DISASTER RELIEF.  The IRS has announced that, in 
response to shortages of undyed diesel fuel caused by Hurricane 
Irma, it will not impose a penalty when dyed diesel fuel is sold 
for use or used on the highway in Florida. This relief applies 
beginning Aug. 25, 2017, in the areas and counties for which 
the Environmental Protection Agency (EPA) issued waivers for 
Florida Low Emission Diesel Fuel. This penalty relief is available 
to any person that sells or uses dyed fuel for highway use. In the 
case of the operator of the vehicle in which the dyed fuel is used, 
the relief is available only if the operator or the person selling 
the fuel pays the tax of 24.4 cents per gallon that is normally 
applied to diesel fuel for highway use. The IRS will not impose 
penalties for failure to make semimonthly deposits of this tax. 
IRS Publication 510, Excise Taxes, has information on the proper 
method for reporting and paying the tax. IR-2017-149.
 The IRS has announced that Hurricane Irma victims in parts 
of Florida, Puerto Rico and the Virgin Islands have until Jan. 31, 
2018, to file certain individual and business tax returns and make 
certain tax payments. This includes an additional filing extension 
for taxpayers with valid extensions that run out on Oct. 16, and 
businesses with extensions that ran out on Sept. 15. The IRS 
is offering this expanded relief to any area designated by the 
Federal Emergency Management Agency (FEMA), as qualifying 
for individual assistance. Taxpayers in localities added later to 
the disaster area will automatically receive the same filing and 
payment relief. The tax relief postpones various tax filing and 
payment deadlines that occurred starting on Aug. 23, 2017. As 
a result, affected individuals and businesses will have until Jan. 
31, 2018, to file returns and pay any taxes that were originally 
due during this period. This includes the Sept. 15, 2017 and Jan. 
16, 2018 deadlines for making quarterly estimated tax payments. 
For individual tax filers, it also includes 2016 income tax returns 
that received a tax-filing extension until Oct. 16, 2017. The IRS 
noted, however, that because tax payments related to these 2016 
returns were originally due on April 18, 2017, those payments are 
not eligible for this relief. A variety of business tax deadlines are 
also affected including the Oct. 31 deadline for quarterly payroll 
and excise tax returns. In addition, the IRS is waiving late-deposit 
penalties for federal payroll and excise tax deposits normally due 
on or after Aug. 23 and before Sept. 7, if the deposits are made 
by Sept. 7, 2017. Details on available relief can be found on the 
disaster relief page on IRS.gov. IR-2017-150.
 LEVy. The taxpayer was a retired disabled veteran who retired 
in 2000. The Department of the Army classified the retirement 
as regular and refused, upon review, to reclassify the retirement 
as disabled even though the Department of Veterans Affairs 
assigned the taxpayer of 100 percent disability. The taxpayer 
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received a Form SSA-1099, Social Security Benefit Statement, 
from the Social Security Administration reporting pension/annuity 
income, but the taxpayer did not include the retirement payments 
as taxable income. For 2011, the taxpayer did not file a return and 
the IRS assessed a tax deficiency based on the Form SSA-1099. 
The deficiency notice informed the taxpayer that the taxpayer 
could challenge the notice of deficiency by a petition within 90 
days to the Tax Court, which the taxpayer did not do. After the 
90 days had expired, the IRS assessed the taxes, interest and 
penalties. When the taxpayer still did not pay the taxes, the IRS 
filed a Final Notice of Intent to Levy (FNIL). The FNIL informed 
the taxpayer of the right to a Collection Due Process hearing to 
challenge the FNIL, which the taxpayer did in a timely manner. In 
the CDP hearing, the taxpayer sought to argue that the retirement 
payments were not taxable income. The hearing officer required 
the taxpayer to file a return for 2011, a Form 433-A, Collection 
Information Statement for Wage Earners and Self-Employed 
Individuals, and certain supporting documentation, along with 
signed copies of previously unfiled tax returns. The taxpayer failed 
to provide any of the requested documents. Under I.R.C. § 6330(c)
(2)(B), a taxpayer may not challenge the existence or amount of 
the underlying tax liability unless the taxpayer  did not receive a 
statutory notice of deficiency for that liability or did not otherwise 
have an opportunity to dispute the liability. The court found that 
the taxpayer was provided with an opportunity to dispute the issue 
of the retirement payments; therefore, the CDP officer properly 
refused to rule on the character of the retirement payments and the 
IRS was authorized to levy against the taxpayer’s assets. Bruce 
v. Comm’r, T.C. Memo. 2017-172.
 PARTNERSHIPS
  RETURNS. The IRS has revised Notice 2017-47 (See 
28 Agric. L. Dig. 143 (2017)) which provides penalty relief 
to partnerships that filed certain untimely returns or untimely 
requests for extensions of time to file those returns for the first 
taxable year that began after December 31, 2015, by the fifteenth 
day of the fourth month following the close of that taxable 
year. The revised notice now applies to both partnerships and 
real estate mortgage investment conduits (REMICs), which are 
treated as partnerships for purposes of subtitle F of the Internal 
Revenue Code. Section 2006 of the Surface Transportation and 
Veterans Health Care Choice Improvement Act of 2015 (the 
Surface Transportation Act), Pub. L. No 114–41, 129 Stat. 443 
(2015), amended I.R.C. § 6072 and changed the date by which a 
partnership must file its annual return. The due date for filing the 
annual return of a partnership changed from the fifteenth day of 
the fourth month following the close of the taxable year (April 
15 for calendar-year taxpayers) to the fifteenth day of the third 
month following the close of the taxable year (March 15 for 
calendar-year taxpayers).  The new due date applies to the returns 
of partnerships for taxable years beginning after December 31, 
2015. Other partnership returns affected include Form 1065-B, 
U.S. Return of Income for Electing Large Partnerships, Form 
8804, Annual Return for Partnership Withholding Tax (Section 
1446), Form 8805, Foreign Partner’s Information Statement of 
Section 1446 Withholding Tax, Schedules K-1 which are generally 
due to the IRS on the same date as the partnership’s Form 1065 or 
Form 1065-B.  Some partnerships must also file additional returns, 
such as Form 5471, “Information Return of U.S. Persons With 
Respect to Certain Foreign Corporations,” by the due date of the 
Form 1065 or Form 1065-B. Relief from the filing penalties will 
be granted if the returns are timely filed, including extensions, 
under the prior law. Note: The Notice refers consistently to returns 
of “partnerships.” As pointed out in the lead article in this issue, 
“small partnerships” are not required to file a return. Notice 2017-
47, I.R.B. 2017-38.
 PENSION PLANS. For plans beginning in September 2017 
for purposes of determining the full funding limitation under 
I.R.C. § 412(c)(7), the 30-year Treasury securities annual 
interest rate for this period is 2.80 percent. The 30-year Treasury 
weighted average is 2.88 percent, and the 90 percent to 105 
percent permissible range is 2.59 percent to 3.03 percent. The 
24-month average corporate bond segment rates for September 
2017, without adjustment by the 25-year average segment rates 
are: 1.75 percent for the first segment; 3.76 percent for the second 
segment; and 4.66 percent for the third segment. The 24-month 
average corporate bond segment rates for July 2017, taking into 
account the 25-year average segment rates, are: 4.16 percent for 
the first segment; 5.72 percent for the second segment; and 6.48 
percent for the third segment.  Notice 2017-50, I.R.B. 2017-40.
 The taxpayer was a participant in a pension plan which 
allowed loans. The taxpayer obtained a loan from the plan with 
a five-year repayment term of monthly level payments. The plan 
provided for a cure period permitting a participant to make up a 
missed installment payment by the last day of calendar quarter 
following the calendar quarter in which the required installment 
payment was due. This Chief Counsel Advice letter examined 
two scenarios concerning the taxpayer. Scenario 1: The taxpayer 
missed a March and April installment but made the May and June 
installments which were applied to the missed installments. On 
July 31, the taxpayer made three payments which brought the 
taxpayer current on the installments. Scenario 2: The taxpayer 
missed the October, November and December installments and 
refinanced the loan in the following January, paying off the prior 
loan, including the missed payments, and starting a new loan with 
similar terms. Treas. Reg. § 1.72(p)-1, Q&A-10(a) provides that 
a failure to make any installment payment when due violates the 
level amortization requirement in I.R.C. § 72(p)(2)(C) and results 
in a deemed distribution at the time of such failure. However, the 
regulations also provide that a plan administrator may allow a cure 
period (lasting not later than the last day of the calendar quarter 
following the calendar quarter in which the required installment 
payment was due). Treas. Reg. § 1.72(p)-1, Q&A-10(b) provides 
that if a loan, when made, satisfies the requirements of Treas. Reg. 
§ 1.72(p)-1, Q&A-3, but there is a failure to pay an installment 
payment required under the loan (taking into account any cure 
period permitted in Treas. Reg. § 1.72(p)-1, Q&A-10(a)), then 
the amount of the deemed distribution is equal to the entire 
outstanding balance of the loan (including any accrued interest) 
at the time of such failure. Treas. Reg. § 1.72(p)-1, Q&A-20(a)
(1) provides that a participant may refinance a loan if the loans 
collectively satisfy the amount limitations of I.R.C. § 72(p)(2)
(A) and the replaced loan and the replacement loan each satisfy 
the requirements of I.R.C. § 72(p)(2)(B) and (C) and § 1.72(p)-1. 
Treas. Reg. § 1.72(p)-1, Q&A-20(a)(1) provides that a refinancing 
includes any situation in which one loan replaces another loan. 
Thus in Scenario 1, the IRS ruled that the April installment was 
had priority in the cows.  On appeal, the appellate court reversed 
and remanded, holding that the economic life test was to be applied 
to the entire herd and not the individual cows. Because the leases 
provided for replacement cows, the 50 month lease would not extend 
past the economic viability of the herd. In addition, the appellate 
court held that the debtor failed to show that the debtor obtained 
any equity interest in the leased cows nor that the debtor could 
prevent repossession of the cows at the end of the lease. Therefore, 
the appellate court held that the debtor and bank failed to prove that 
the leases were security interests and the bank had a priority security 
interest in the leased cows. On remand, the Bankruptcy Court again 
held that the leases were actually security interests in that the lessor’s 
failure to enforce the terms of the lease allowed the debtor to acquire 
sufficient equity interest in the cows and the bank’s security interest 
extended to the cows. The Bankruptcy Court noted that the proceeds 
of the culled cows were placed in the debtor’s bank account with 
the lender bank and that these commingled funds were also used to 
acquire replacement cows which were subject to the leases. Once the 
funds were commingled with the debtor’s other funds, they became 
subject to the security interest and the cows purchased with those 
funds were also subject to the bank’s security interest. Finally, the 
Bankruptcy Court noted that the lessor’s only indicia of ownership 
for any particular cow was the brand or ear tag. The court found 
that the debtor and lessor were very sloppy in keeping records of 
the branding and ear tags such that they were unreliable as proof 
of ownership. On further appeal, the District Court affirmed. On 
appeal to the Sixth Circuit Court of Appeals, the appellate court 
also affirmed, holding that the Bankruptcy Court in the remanded 
proceeding had substantial evidence supporting its holding.  In re 
Purdy, 2017 u.S. App. LEXIS 16735 (6th Cir. 2017), aff’g, 2016 
u.S. Dist. LEXIS 107565 (W.D. ky. 2016), aff’g, 2015 Bankr. 
LEXIS 2938 (Bankr. W.D. ky. 2015), on remand from, 763 F.3d 
513 (6th Cir. 2014), rev’g and rem’g, 490 B.R. 530 (Bankr. W.D. 
ken. 2013).
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cured by the June payment and the May, June and July installments 
were cured by the July payment, both within the quarter following 
the missed installment. In Scenario 2, the IRS ruled that because the 
new loan paid off the prior loan, including the missed installments, 
with the following quarter, the loan terms were not violated. Thus, in 
both scenarios, the IRS ruled that no deemed distribution occurred 
from the missed installments. CCA 201736022, Aug. 30, 2017.
 QuARTERLy INTEREST RATES. The IRS has announced 
that, for the period October 1, 2017 through December 31, 2017, 
the interest rate paid on tax overpayments remains at 4 percent 
(3 percent in the case of a corporation) and for underpayments 
remains at 4 percent. The interest rate for underpayments by large 
corporations remains at 6 percent. The overpayment rate for the 
portion of a corporate overpayment exceeding $10,000 remains at 
1.5 percent. Rev. Rul. 2017-18, I.R.B. 2017-39.
 TRAVEL EXPENSES.  The taxpayer was a lawyer and was 
assisted in the practice by the taxpayer’s spouse. On Schedule C 
for the law practice, the taxpayer claimed car and truck expenses, 
travel expenses and meals and entertainment expenses as business 
deductions. The taxpayer presented written evidence of receipts, 
mileage log, utility bills, and car maintenance receipts, to support 
the travel expenses. Some receipts included a client’s name or 
client’s matters written on them; however, none of the evidence 
included the starting point, ending point, or business purpose of 
any of the travel listed.  The court noted that the log included only 
35,087 miles whereas the Schedule C claimed a deduction for 
83,256 miles. The taxpayer’s evidence was excluded for failure to 
timely produce the evidence but the court ruled as if the evidence 
were accepted. The court found the evidence to be riddled with 
discrepancies, errors, duplications and personal expenses; therefore, 
the court held that the travel expense deductions were properly 
disallowed by the IRS. Rodriguez v. Comm’r, T.C. Memo. 2017-
173.
SECuRED TRANSACTIONS
 LEASE OR SECuRITy INTEREST. The debtor, a dairy 
farmer, obtained a loan from a bank and had granted a security 
interest in all dairy cows owned and acquired. In order to increase 
the number of cows in the dairy herd, the debtor later entered into 
several 50-month cow “leases” under which the lessor retained 
ownership of cows purchased by the lessor to be milked by the 
debtor. The debtor and bank argued that the leases were actually 
secured transactions thereby giving the bank a prior security interest 
in the “leased” cows. The Bankruptcy Court looked at several 
aspects of the “leases” to determine whether the leases were actually 
secured transactions under Ken. Stat. § 355.1-203(2).  First, the 
Bankruptcy Court found that the term of the leases exceeded the 
economic life of the cows. Second the leases were not terminable by 
the debtor. Finally, the debtor had most of the indicia of ownership, 
including the requirement that the debtor replace all culled cows 
at the debtor’s expense; however, in practice, the debtor was not 
required to pay the lessor the proceeds of the sale of any culled 
cow and often did not turn over the proceeds to the lessor.  Thus, 
the Bankruptcy Court held that the leases were per se security 
interests and the bank’s prior perfected lien on the debtor’s cows 
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 New regulations for LLC and LLP losses
Closely Held Corporations
 State anti-corporate farming restrictions
 Developing the capitalization structure
 Tax-free exchanges
 Would incorporation trigger a gift because of
  severance of land held in joint tenancy?
 “Section 1244” stock
    Status of the corporation as a farmer
 The regular method of income taxation
 The Subchapter S method of taxation, including
  the “two-year” rule for trust ownership of
  stock
 Underpayment of wages and salaries
 Financing, Estate Planning Aspects and
  Dissolution of Corporations
 Corporate stock as a major estate asset
 Valuation discounts










 Constructive receipt of income
 Deferred payment and installment payment
  arrangements for grain and livestock sales
 Using escrow accounts
 Payments from contract production
 Items purchased for resale
 Items raised for sale
 Leasing land to family entity
 Crop insurance proceeds
 Weather-related livestock sales
 
 Sales of diseased livestock
 Reporting federal disaster assistance benefits
 Gains and losses from commodity futures, 
  including consequences of exceeding the
  $5 million limit
Claiming Farm Deductions
 Soil and water conservation expenditures
 Fertilizer deduction election
 Depreciating farm tile lines
 Farm lease deductions
 Prepaid expenses
 Preproductive period expense provisions
 Regular depreciation, expense method
  depreciation, bonus depreciation 
 Repairs and Form 3115; changing from accrual
  to cash accounting
 Paying rental to a spouse
 Paying wages in kind
 PPACA issues including scope of 3.8 percent tax
Sale of Property
 Income in respect of decedent
 Sale of farm residence
 Installment sale including related party rules
 Private annuity
 Self-canceling installment notes
 Sale and gift combined.
Like-kind Exchanges
 Requirements for like-kind exchanges
 “Reverse Starker” exchanges
     What is “like-kind” for realty
 Like-kind guidelines for personal property 
    Partitioning property
    Problems in Exchanges of partnership assets
Taxation of Debt
 Turnover of property to creditors
 Discharge of indebtedness
 Taxation in bankruptcy.
Self-employment tax
 Meaning of “business”
First day
FARM ESTATE AND BuSINESS PLANNING
New Legislation 
Succession planning and the importance of
 fairness
The Liquidity Problem
Property Held in Co-ownership
 Federal estate tax treatment of joint tenancy
 Severing joint tenancies and resulting basis
 Joint tenancy and probate avoidance
 Joint tenancy ownership of personal property
 Other problems of property ownership
Federal Estate Tax
 The gross estate
 Special use valuation
 Property included in the gross estate
 Traps in use of successive life estates
 Basis calculations under uniform basis rules
 Valuing growing crops
 Claiming deductions from the gross estate
 Marital and charitable deductions
 Taxable estate
 The applicable exclusion amount
 Unified estate and gift tax rates
 Portability and the regulations
 Federal estate tax liens
 Gifts to charity with a retained life estate
Gifts
 Reunification of gift tax and  estate tax
 Gifts of property when debt exceeds basis 
use of the Trust
The General Partnership
 Small partnership exception
 Eligibility for Section 754 elections
Limited Partnerships
Limited Liability Companies
 Developments with passive losses
 Corporate-to-LLC conversions
